License Terms
As of November 1, 2019

The following conditions are applicable to the use of software from ACTICO GmbH, Ziegelei 5, 88090 Immenstaad
am Bodensee, Germany, www.actico.com (hereafter “Licensor”). The terms that apply to the free use of software
for test purposes deviate from those set out here.
1
1.1.

1.2.

V1.0

Software
The object of these license terms is the
concession of usage rights to the Licensor’s
software defined in more detail in a separate
document (hereafter “software”). This
software consists of the executable program
code and the corresponding documentation
in electronic form. Unless otherwise
stipulated in Section 1.2 or in a separate
agreement in accordance with Section 4.7,
the source code is not the object of the
agreement.
The software contains open source software
components. The Customer shall be
provided with an up-to-date list of the open
source software components contained in
the software and the applicable open source
software license terms on request prior to
conclusion of the agreement or, at the latest,
upon delivery of the software. The Customer
has the right to use the open source software
components to the extent described in
Section 2 of these license terms. Any use in
excess of this (e.g. transfer of the open
source software components to third
parties, processing of the open source
software components beyond the extent set
forth in Section 2) is permissible if the
Customer accepts the open source software
license terms and thereby acquires further
rights directly from the respective licensor of
the open source software components. In
this case, the use of the open source
software components is governed solely by
the respective open source software license
terms. The Customer accepts that new
versions of the software might contain other
or additional open source software
components and that the open source
software license terms might change and
shall also comply with changes in the legal
obligations to this extent. The Licensor shall
notify Customers upon delivery of new
versions of the software or at the time of
subsequent deliveries of the open source
software components contained in the
software and the applicable open source
software license terms. If the open source

software license terms of the open source
software components contained in the
software include the obligation to provide
the source code the Licensor will make the
source code available on an appropriate
medium and within an adequate timeframe
for use and transfer according to the open
source software license terms upon
Customer´s request.
1.3.

Insofar as software products from thirdparty providers are also supplied along with
the software, they should exclusively be
used in conjunction with the software.

1.4.

The Licensor is entitled to technically secure
the software against unauthorized usage,
e.g. by blocking programs. The Customer
must not remove or circumvent such
protective measures. To activate the
software following installation and when
changes are made to the software and
hardware environment, it may be necessary
to apply for a license key.

2

Usage rights

2.1.

Upon payment in full of the license
remuneration as defined in Section 3, the
Customer shall receive the non-exclusive
right to use the software in accordance with
the respective license model and the
following provisions; this right shall be
unlimited in time. Permissible usage
comprises installation of the software,
loading it onto a computer’s internal
memory, and use by the Customer for its
intended purpose. The software must be
used only for the agreed purposes and only
in compliance with the specifications in the
documentation and within the scope agreed
under the respective license model.

2.2.

The Customer must use the software only for
the purposes of transacting its own business.
In particular, the following are permitted
only following the prior written approval of
the Licensor: (i) operating a data center for
third parties; (ii) temporarily making the
software available to third parties (e.g. as
application service providing, software as a
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service, or a cloud service); or (iii) using the
software to train people who are not
employees of the Customer. All forms of
commercial sub-licensing are prohibited.
2.3.

2.4.

Duplicating the software is permitted only
insofar as necessary for proper usage under
the terms of the agreement. The Customer is
entitled to make the required amount of
backup copies of the software in accordance
with standard industry practice. Backup
copies on portable data storage media
should be marked as such and furnished
with the copyright notice of the original data
storage medium.
If the Customer purchases software as a
development license, then it must use this
software exclusively for non-productive
purposes (e.g. in test and development
environments). In all other respects, the
provisions of these license terms apply also
to development licenses.

2.5.

The Customer is not entitled to sub-license
the software or usage of the software
without the prior written approval of the
Licensor.

2.6.

The Customer must not remodel the
software unless such work is necessary to
remove compatibility problems in how the
software interacts with other programs the
Customer needs and the Licensor is either
not willing or able to remove these problems
in return for appropriate remuneration in
line with standard market rates. The
information
obtained
through
the
aforementioned action and the edited
proprietary components may not be
disclosed.

2.7.

The Customer must not hire third parties
who are competitors of the Licensor to carry
out the work specified in Section 2.6, unless
the Customer demonstrates that the risk of
disclosure of important trade secrets
belonging to the Licensor (in particular
concerning the functions and design of the
software) is entirely ruled out.

2.8.

Notwithstanding Section 2.6, decompilation
of the software is permitted only when the
preconditions specified in § 69 e Para. 1 of
the German Copyright Act (Urhebergesetz)
are satisfied. The information obtained in
this manner must not be used or circulated
contrary to the provisions of § 69 e Para. 2 of
the German Copyright Act.

2.9.

V1.0

Should, in the course of subsequent
performance or maintenance, the Licensor
transfer to the Customer new versions of the
software that replace earlier versions, these

new versions shall also be subject to the
usage provisions laid down in these license
terms. Following installation of the new
software version, the rights of the Customer
to the previous version shall cease at the
end of a transition phase lasting three (3)
months.
2.10.

3

The Licensor shall retain all other rights to
the software that have not been explicitly
conceded, in particular the right to make
amendments to the software, to market and
sell the software, and/or to use the software
for purposes other than those in pursuit of
the Customer’s business activities; the
Licensor shall also retain all rights to the
brand, the trade secrets, and other
intellectual property of the software.
Obligations of the licensee

3.1.

In return for the transfer and use of the
software in accordance with the scope of
usage defined in Section 2 above, the
Customer shall pay the Licensor the
remuneration plus VAT agreed in a separate
document or in the absence of such, that
specified in the Licensor’s current valid price
list.

3.2.

All invoices from the Licensor must be paid
without any deductions to a bank account
specified by the Licensor within thirty (30)
days of the billing and due date of the
invoice. Default interest amounting to nine
(9) percentage points above the base rate
per annum will be charged.

4

Delivery, transfers, deposits

4.1.

Unless otherwise agreed, the software shall
be delivered in the version that is current at
the time of delivery. The Licensor makes the
software available for download via internet.
The Licensor provides the Customer the data
required for the download, in particular the
URL and required passwords, upon
conclusion of agreement or at the time, the
concerned
programs
are
available.
Sentences 1 and 2 of this Section 4.1 apply
mutatis mutandis for deliveries undertaken
in the context of subsequent performance.

4.2.

The Customer shall be permitted to cede the
software to a third party only by transferring
the entirety of the software as a single unit
and
completely
and
definitively
relinquishing its own usage of the software
and where the conditions set out in Section
4.3 below are satisfied (hereafter “transfer”).

4.3.

Transferring the software requires the
written approval of the Licensor, who shall
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grant such approval when (i) the Customer
assures the Licensor in writing that the
Customer has handed over all original copies
of the software to the third party and
deleted all copies that the Customer itself
had made, and (ii) the third party has
declared its consent to the Licensor in
writing to be bound by the conditions of
usage and transfer agreed here.
4.4.

If the Customer purchases the software as a
download, it shall be entitled to copy the
software onto a data storage medium for the
purpose of a transfer.

4.5.

If the Customer (i) supplies data storage
media, hard drives or other hardware on
which software is saved (whether fully or
partially, unchanged or adapted) to third
parties in circumstances that do not amount
to a transfer or (ii) cedes direct ownership of
the abovementioned items, then the
Customer shall ensure that the software
saved on the items in question is completely
and permanently deleted first.

4.6.

If the Customer’s usage right ceases (e.g. by
means of withdrawal from the contract or
delivery of a replacement product), the
Customer shall delete all copies of the
software (in the case of a replacement, only
the previous software versions) and shall
confirm this deletion to the Licensor in
writing on request.

4.7.

Insofar as entitled to do so, the Licensor
shall deposit the source code of the software
at an external depository at the explicit
request of the Customer. The costs this
entails shall be borne by the Customer.
Insofar as they exist, the framework
conditions agreed between the Licensor and
the deposit institution shall apply to the
deposit;
otherwise,
the
conditions
separately agreed by the parties and the
deposit institution shall apply.

5
5.1.

5.2.

V1.0

receives within the framework of warranty
and maintenance. The Customer undertakes
to check the results generated with the
software prior to actual use and to promptly
notify the Licensor of any possible faults in
the software. The Customer must supply all
necessary information in this regard at the
Licensor’s request.
5.3.

The Customer shall observe the instructions
provided by the Licensor regarding
operation of the software; moreover, the
Customer shall keep abreast of current
instructions and notices by visiting the
ACTICO website (www.actico.com) at regular
intervals and take this information into
account during operation.

5.4.

The Licensor is entitled to verify whether the
software is being used in compliance with
the usage rights granted to the Customer. For
this purpose, the Licensor shall be permitted
to demand information from the Customer,
in particular concerning the period and
scope of usage of the software.

5.5.

In the event that the Software is used
beyond the scope of the granted usage
rights, the Customer shall be obliged to pay
compensation for comparable services. The
price list for comparable services valid at the
time of the contractual breach shall apply. In
addition, the Licensor is entitled to a flat rate
damage compensation in the amount of ten
(10) percentage points of the amount paid.
The Customer shall remain free to prove
lower damages. The Customer is also obliged
to immediately cease any such unauthorized
use of the Software.

5.6.

The Customer shall make appropriate
provisions for the eventuality of the software
not working properly either in part or in full
(e.g. by means of daily data backups, fault
diagnosis,
regularly
checking
data
processing results, etc.). Unless the
Customer explicitly states otherwise in
advance, the Licensor shall be entitled to
assume that all Customer data it can come
into contact with is backed up.

5.7.

Markings on the software – in particular
copyright notices, trademarks, serial
numbers, etc. – must not be removed,
altered, or rendered indecipherable.

5.8.

The Customer is responsible for installing
the software. At the Customer’s request, the
Licensor can carry out the installation in
return for a fee to be separately agreed.

5.9.

The Customer shall absorb the costs of all
disadvantages and extra charges that accrue
to the Licensor as a result of the Customer

The Customer’s cooperation and information
obligations
In order to secure full cooperation, the
Customer shall be responsible that the
software meeting its expectations and
needs; if in doubt on any point, the Customer
should seek advice or clarification from the
Licensor or third parties with professional
expertise before signing the agreement.
The Customer shall thoroughly test the
software before use to ensure it is free from
defects and works properly in the existing
hardware and software configuration. This
applies also to software that the Customer
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breaching the above cooperation
information obligations.
6
6.1.

6.2.

7
7.1.

V1.0

and

governed by the German Product Liability
Act
(Produkthaftungsgesetz);
damage
caused by fraudulent behavior or with intent
on the part of the Licensor; and damage
caused by gross negligence on the part of
the Licensor’s legal representatives or
executive staff.

Warranty
With respect to the properties and
specifications of the software, only the
description of the software provided by the
Licensor prior to conclusion of the
agreement or agreed in a separate
document
(e.g.
in
the
software
documentation) shall be binding. The details
contained therein should be understood
exclusively as specifications of services and
not as guarantees. A warranty shall be
allowed only when it has been explicitly
designated as such in writing. The Licensor
shall not owe performance of specifications
that go beyond this, and in particular such a
performance obligation shall not arise from
public statements or advertisements issued
by the Licensor or its sales partners. Upon
purchase of the software by the Customer,
the Licensor shall provide a warranty for a
period of twelve (12) months starting from
the date of delivery (hereafter “warranty
period”) that the software will have the
agreed properties and specifications, in
derogation of the foregoing the statutory
warranty period shall apply if Licensor is
liable pursuant to Section 7.1. Warranty
claims on the part of the Customer shall
expire at the end of this warranty period.
Any defects in the software arising during
the warranty period shall be remedied by the
Licensor within a reasonable period of time
(subsequent performance). It shall be at the
Licensor’s discretion whether the problem
be resolved by means of correcting the
defect
or
supplying
a
defect-free
replacement item or pointing out an
effective workaround to the Customer,
whereby the latter option shall be exercised
only insofar as the Customer deems it
acceptable in light of the effects of the
defect and the level of inconvenience
presented by the workaround solution. The
Customer shall be authorized at its own
discretion to reduce the remuneration or to
withdraw from the contract if the
subsequent performance fails twice. No right
of withdrawal shall apply in the case of
minor defects. For claims relating to faultbased material defects, Section 7 shall
additionally apply.

7.2.

Without prejudice to the liability defined in
Section 7.1, the Licensor’s liability for
damages shall be limited to the level of
damage foreseeable in contracts of this kind
in the case of damage resulting from an
ordinarily negligent breach of fundamental
contractual obligations as well as in the case
of damage caused due to gross negligence
by the Licensor’s ordinary vicarious agents.
Fundamental obligations refer to obligations
whose fulfillment is integral to the proper
performance of the agreement and on the
observance of which the Customer is entitled
to depend. For liability under this
Section 7.2, the parties agree – with due
regard to the type and scope of services to
be performed under this agreement – to a
liability cap per incident of damages
amounting to EUR 100,000.00 and a
maximum total damages of EUR 200,000.00
per calendar year. Except where there are
explicit provisions to the contrary in these
license terms, the Licensor shall bear no
liability beyond that defined above.

7.3.

Contributory negligence on the part of the
Customer must be taken into account.

7.4.

The above limitations on liability apply also
to the personal liability of the Licensor’s
employees, representatives, and/or organs.
The provisions set out above apply also to
the liability of the Licensor with respect to
compensation for wasted expenditure and
indemnity obligations.

8

Third-party rights

8.1.

Liability
In accordance with the provisions of law, the
Licensor shall be liable for damages in the
following cases: damage to persons; damage
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The Licensor guarantees during the term of
the agreement in accordance with the
following provisions that the software does
not violate any third-party rights at the time
of the transfer of risk:
a.)
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violated, the Licensor shall exempt the
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without further recourse by a court of law
and for which the licensor is responsible,
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the German Code of Civil Procedure
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support the Customer in the in-court and
out-of-court settlement of such disputes
with third parties.
b.) If the Customer is ordered to desist from
using the software or a part thereof by
means of either (i) the non-appealable
decision of a court of law or (ii) being
served with a temporary injunction, then
the Licensor shall at its own discretion
either procure the Customer the right to
continue using the software, replace or
modify the software so as to remove the
infringement while retaining the agreed
functionalities,
or,
if
the
two
abovementioned
alternatives
prove
impossible or unreasonably onerous for
the Licensor to achieve, cancel the
Customer’s rights to the software in writing
and reimburse the value of the software
while taking into account a 3-year usage
life for the software (i.e. linear depreciation
on the remuneration paid for the usage
rights). Insofar as acceptable for the
Customer, the cancellation shall be limited
to the extent required to prevent the
infringement.
8.2.

8.3.

9
9.1.

V1.0

The Customer’s claims under this Section 8
shall be subject to the proviso that (i) the
Customer promptly notifies the Licensor
about the assertion of claims by third
parties; (ii) the Customer furnishes the
Licensor with copies of all correspondence
with the claimant and courts in this regard
promptly after receiving the respective items
of correspondence; (iii) the Customer
supplies the Licensor with the information
necessary to defend against the claim; and
(iv) the sole right to conduct the case
through the Customer as well as the right to
be the final arbiter on whether to conclude
proposed
in-court
and
out-of-court
settlements remains with the Licensor.

usage stop in the future. This shall not,
however, oblige the Licensor to recall or
modify advertisements that have already
been published at the time the Customer
makes this demand.
10
10.1.

The Customer undertakes to treat as
confidential software (excluding the open
source software components) and other
materials that the Licensor has marked as
confidential or that should otherwise be
deemed
confidential
(hereafter
“confidential information”) and not to make
them available to third parties, except where
necessary for the exercise of the rights
accorded to the Customer under these
license terms. To safeguard the confidential
information, the Customer must apply the
same degree of care (although never less
than a reasonable degree) as it applies to its
own confidential information of similar
importance.

10.2.

The obligation to confidentiality defined in
Section 10.1 does not apply to confidential
information (a) that the Customer already
lawfully possessed before the Licensor
passed it on; (b) that is or becomes public
knowledge without any breach of duty on the
part of the Customer; (c) that the Customer
has lawfully received from third parties
without confidentiality restrictions; (d) that
the Licensor discloses to third parties
without confidentiality restrictions; (e) that
the Customer generates of its own accord; (f)
that must be disclosed by act of law; or (g)
that the Customer discloses with the prior
written approval of the Licensor.

11

Export controls

11.1.

Should it transpire prior to delivery that
fulfillment of the agreement on the part of
the Licensor is obstructed on account of
national or international export control
provisions, in particular embargos or other
sanctions, the Licensor shall be entitled to
withdraw from the agreement. Delays due to
export inspections or licensing procedures
shall be deemed to obstruct observance of
the delivery deadline unless the Licensor is
responsible for these delays.

11.2.

The Customer undertakes to furnish all
information and documentation that is
required for delivery purposes for the export
or shipment of the software to be delivered
under the agreement and which originate
from within the orderer’s ambit.

In the event of the software violating thirdparty rights in the view of the Licensor or a
third party, the Licensor shall be entitled at
its own discretion, although with due regard
for the interests of the Customer, to replace
or modify the software so as to remove the
alleged or suspected infringement while
retaining the agreed functionalities.
Reference list

Confidentiality

The Licensor is entitled to include the
Customer – both its name and company logo
– in its reference list and present this list to
third parties and publish it for advertising
purposes. However, the Customer shall be
entitled at any time to require that this
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11.3.

Where the Customer passes on, transfers, or
otherwise cedes the software to be delivered
by the Licensor under the agreement to third
parties in this country or abroad, the
Customer must observe the applicable
provisions of customs and (re-)export
control law and obtain the authorizations
and licenses required for this purpose.

11.4.

The software to be delivered must not be
used for military purposes or in the service
of nuclear technology.

12

General provisions

12.1.

To the extent permitted by law, the exclusive
place of jurisdiction for any legal disputes
shall be Stuttgart, Germany.

12.2.

These license terms as well as all
agreements between the Licensor and the
Customer in this regard shall be subject to
German law. It is hereby explicitly stipulated
that the United Nations Convention on
Contracts for the International Sale of Goods
shall not be applicable.

12.3.

Should a provision be or become invalid, this
shall not affect the validity or effectiveness
of the other provisions. In such a case, the
invalid provision should be replaced by a
valid agreement that is as similar as possible
to the commercial intention of the original,
invalid provision.
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